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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any

country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rferor andes @ \Ir oiEl el YhH UG dRd WU AT IEA HH 81 dl w9 200/~ B YIEE @ oY 3
TRl Hor™l YhH Uk ofRd ¥ UGN 81 dl 1000/ — &1 B I @1 oY |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto & Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One_copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”

Il.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.




F No.V2/78/GNR/19-20

ORDER-IN-APPEAL

This appeal has been filed by M/s Aneesh Engineers, 3, Aman Park,
Opp.Aradhana Society, P.O. Kalol (Gujarat) [hereinafter referred to as “appellant”]
against Order-in-Original No.04/ST-Ref/AC/2009-20 dated 26.09.2019 [hereinafter
referred to as “impugned order”] passed by the Assistant Commissioner, CGST,

Kalol Division, Gandhinagar' Commissionerate [hereinafter referred to as

“adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant has filed a refund
claim amounting to Rs.21,32,557/- on 21.05.2019 before the adjudicating
authority, in respect of Service Tax Paid under the service category of “Erection,
Commissioning or Installation” and Cenvat credit reversed. The background for

filing the said refund claim by the appellant is that:

[i] A Show Cause Notice dated 04.08.2010 was issued to them for [a] re-
classification of service provided under “Erection, Commissioning or
Installation” service to “Commercial or Industrial Construction Service;
[b] the Service Tax amounting to Rs.20,22,971/- paid by the appellant
should not be confirmed under the category of “Commercial or
Industrial Construction Service; [c] demanding differential Service Tax
amounting to Rs.31,74,721/- with interest and imposition of penalty,
on account of irregular availment of benefit of Notification No.15/2004-
ST dated 10.09.2004, as amended and Notification No.01/2006-5T
dated 01.03.2006; and [d] imposition of penalty. The said Show Cause
Notice has also proposed for appropriation of amount of Rs.1,09,586/-
paid against the demand of Rs.31,74,721/-.

[ii]. Vide Order-in-Original No.3/ADC(SC)/2011 dated 06.01.2011,
jurisdictional Additional Commissioner of Central Excise has confirmed
the demand under “Commercial or Industrial Construction service and

dropped the demand amounting to Rs.31,74,721/- on limitation.

[iii] The department has filed an appeal against the Order-in-Original dated
01.01.2011 before the Commissioner (Appeals), challenging non-
payment of Service Tax on the differential value not declared in the
periodical returns and irregular abatement under notification supra and
also challenged the demand dropped on limitation. The Commissioner
(Appeals), vide OIA No0.129/2011/Ahd-III/D.Singh/Commr(A)/Ahd
dated 17.08.2011, has set aside the Order-in-Original dated
01.01.2011, dropping the demand on limitation. The Commisisioner
(Appeals) had further confirmed the demand of differential Service Tax
of Rs.31,74,721/- élongwith interest under Section 75 of the Finance
Act, 1994 as well as imposed penalty under Sectin 76, 77 and 78 of
the Act ibid. ‘
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[iv] The OIA was challenged by the appellant before the CESTAT,
Ahmedabad and the CESTAT, Ahmedabad, vide Order
No.A/10812/2019 dated 24.04.2019, has set aside the demand of
Rs.31,74,72/-confirmed by the Commissioner (Appeals) and allowed

the benefit of Notification supra.

2.1 In view of Tribunal’s Order dated 24.04.2019, the appellant has filed the
refund claim in question before the adjudicating authority, who, vide impugned
order dated 26.09.2019 has sanctioned only Rs.1,09,1586/- and rejected
Rs.20,22,971/- on the grounds that the CESTAT, vide order dated 24.04.2019, has
dropped the demand of differential Service Tax amounting to Rs.31,74,721/-
confirmed by the Commissioner (Appeals) and allowed the abatement under supra;
thus, the question of refund of Service Tax amounting to Rs.20,22,1971/-which was
already paid by them on the abated value does not arise. The adjudicating authdrity
has also taken a ground that the refund claim in question is time barred under the
provisions of Section 11B of Central Excise Act, 1944, as they have not filed the
refund claim within one year from date of Order in Original dated 06.01.2011.

3 Being aggrieved with the impugned order, the appellant has filed the instant

appeal on the grounds that:

. The Additional Commissioner, vide order dated 06.01.2011 has dropped the
proceedings initiated under the Show Cause Notice dated 04.08.2010 on
limitation which was set aside by the Commissioner (Appeals); that before
initiating inquiry against them they had paid Rs.20,22 ,971/- and the said
paid by them was considered by the CESTAT as a pre- deposit while passing
Stay Order No. S/1016/WZB/AHD/2012 dated 12.06.2012. Therefore, the
refund claimed by the appellant is pertaining to pre-deposit made during
investigation.

« The Service Tax paid by the appellant was not payable at the material time;
that when there was no tax, the amount paid is a pre-deposit amount which
is required to be refunded to them. Such refund claim would not fall under
the provisions of Section 11 B of CEA.

o The appellant has relied on various case Laws.

4, Personal Hearing in the matter was held on 09.01.2020. Shri Vipul Khandhar,
Chartered Accountant, appeared on behalf of the appellant and reiterated the
submissions made in Appeal Memorandum. He also produced a copy of CESTAT's

Stay Order dated 12/19.06.2012.

5: I have carefully gone through the facts of the case and submissions made by
the appellant in the Appeal Memorandum as well at the time of Personal Hearing.

The limited issue to be decided in the instant case is regarding eligibility of refund

,__H_of Service Tax paid by the appellant as per the order dated 24.04.2019 of Hon'ble
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6. From the chronological events of the case as mentioned at para 2 above, it is
observed that before initiating inquiry against the appellant regarding wrong
classification of service viz. Erection, Commissioning or Installation Service instead
of Commercial or Industrial Construction Service, they had paid Rs.20,22,971/-
against their Service Tax liability and Rs.1,09,586/- at the time of inquiry against
wrong availment of beneﬁt under Notification supra. From the Show Cause Notice
dated 04.08.2010 issued to the appellant, it is apparent that the departmeht has
raised allegation in three counts i.e; [i] the appellant had wrongly classified the
service under “Erection, Commissioning or Installation Service” instead of heading
wCommercial or Industrial Construction Service” and the Service Tax amounting to
Rs.20,22,971/- paid should be confirmed against Commercial or Industrial
Construction Service; [ii] benefit of Notification supra should be denied; and [iii]
the differential amount of Rs.31,74,721/- arisen on account of irregular availment
of notification supra dated 10.09.2004 should be confirmed and recovered. From
the above, it is apparent that the appellant’s total Service Tax liability is amounting
to Rs.51,97,692/-, out of which Rs.20,22,971/- was paid by them after availing
abatement under Notification supra and the demand of Rs.31,74,721/- raised by
the department is towards differential amount in respect of abatement availed

irregularly under Notification supra.

7. Further, it is observed that the classification of service has been upheld as
“Commercial or Industrial Construction Service” from the initial stage by
adjudicating authority, the Commissioner (Appeals) and finally by the Tribunal.
However, the appellant at any point of time, has not disputed the classification of
service before any authority but only challenged availment of benefit of Notification
supra. In the circumstances, it is apparent that the Service Tax amounting to
Rs.20,22,971/- paid by the appellant is their due payment towards the Service Tax
liability under “Commercial or Industrial Construction Service” after availment of
benefit of Notification supra. Therefore, the question of refund of such payment

does not arise. Seeking refund of due Service Tax paid on account of service

rendered is absolutely wrong.

73 Further, it is apparent that the appellant has filed the refund claim on the
basis of decision of Tribunal's order dated 24.04.2019, passed against the OIA
dated 30.12.2018 supra. On perusal of the said Tribunal’s order, it is observed that
the appellant has challenged the order of Commissioner (Appeals) who confirmed
the demand of Rs.31,74,721/-, which arisen as differential amount due to wrong

availment of benefit under Notification supra. The Tribunal’s order is as under:

" We find that the demand was confirmed on the grounds that the appellant has not
included the value of goods supplied by service recipient M/s ONGC on the gross
value of Commercial or Industrial Construction service. This issue has been settled in
the case of Bhayana Builders (supra) wherein it was held that even though the value
of free supplied material is not included in the gross value, the abatement provided
under notification 15/2004-ST and 01/2006 is available. Accordingly, the demand
onfirmed by the Commissioner (A) is not sustainable. The impugned order is
dified to the above extent. The appeal is allowed.”
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The above order also clarifies that the dispute between the appellant and the
department is only relating to abatement availed under Notification 15/2004-5T and
01/2006-ST in respect of Commercial or Industrial Construction service and
differential tax demanded thereof. The Service Tax paid already on abated value by
the appellant is not at all under dispute. Therefore, the adjudicating authority has

rightly rejected the said claim of refund.

8. The appellant has argued that as per Stay Order No.S/1016/WZB/AHD/2012
dated 12.06.2012, the amount of Rs.20,12,971/- was considered as pre-deposit by
the Tribunal, hence it become refundable on final decision. The said argument is
baseless and not legally correct. It is observed that the Stay Petition was filed for
the waiver of pre-deposit of Service Tax amount of Rs.31,74,72/- and penalty
imposed thereof. Since the appellant had paid the said amount, out of total liability
of Service Tax, the Tribunal has waived further pre-deposit and stayed the further

recovery proceedings.

9. In view of above discussion, I find that the appellant has wrongly filed the
refund of Service Tax amounting to Rs.20,12,971/- which was paid by them
towards their Service Tax liability under “commercial or Industrial Construction
service”. Therefore, the adjudicating authority has rightly rejected the said claim on
merit. Further, I find that the adjudicating authority has rejected the claim on
limitation also. Since the claim in guestion is not at all eligible on merit, I do not

find necessary to discuss the issue on limitation.

10. The appellant has relied on various case laws in the grounds of appeal which
is not applicable to the facts relating to the eligibility of refund claim in question in

the instant case.

11. In view of above discussion, I reject the appeal filed by the appellant. The
appeal stands disposed of in above terms.
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ATTESTED
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Superintendent
CGST (Appeals) Ahmedabad

By R.P.A.D/Speed Post. §
To,

M/s Aneesh Engineers,

3, Aman Park, Opp.Aradhana Society,

P.0. Kalol (Gujarat)
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1) The Principal Chief Commissioner, CGST, Ahmedabad Zone.

2) The Commissioner, CGST, Gandhinagar.

3) The Asst. Commissioner (System), CGST, Gandhinagar Commissionerate

4) The Assistant Commissioner, CGST, Kalol Division.

5) P.A File
6) Guard File.
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